426 1/31/73

Memorandum T3-15

Subject: Study 26 - Escheat {Unclaimed Property law)}

Attached are two coples of a revised draft of & recommendation relating
to revisions of the unclaimed property law. The revised draft reflects the
decisions and suggestions made at the last meeting. Please mark any editorigl
revisions on one copy to return to the staff at the Marchameeting.

The staff presents the attached draft for approval at the March meeting i
for printing and submission to the 1973 session. '

We will prepare a supplement to this memorandum, if necessary, to forwl;-‘d

any corments we receive from interested persons on the attached draft,

Respectfully submitted,

John H. DeMoully
Executive Secretary



STAFF DRAFT

RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to

REVISIONS OF THE UNCLAIMED PROPERTY LAW

The Californis Unclaim=d Preperty Lawl provides a comprehensive
scheme for the escheat to the state of various kinds of unclaimed per-
sonal property such as amounts held by sellers on account of travelers
checks and money orders, If the owner of such property has falled to
claim it for a specified period of time, the statute requires the holder
to report this fact to the State Controller. Subsequently, the property
is transferred to the custody of the State Controller who then holds it
subject to the claim of the owner. Little of such property is ever re-
claimed by the persons entitled to it.

The Unclaimed Property Law, which was enacted in 1968 upon reccommenda-
tion of the Law Revision Ccmmission,2 superseded a pricor statuie based on
the Uniform Disposition of Unclaimed Property Act.3 A primary purpose of
the 1968 enactment was to conform the prior statute to the rules established

L
by the Supreme Court of the United States in Texas v. New Jersey. In that

case, the court held that only one state may escheat intangible personal
property even though the holder of the property mey be subject to the juris- ﬁ;;

diction of several states. The court ruled that (1) the state of the last i

1. Chapter 7 {commencing with Section 1500) of Title 10 of Part 3 of the
Code of Civil Procedure, -

2. See Recommendation Relating tc Escheat, 8 CAL. L. REVISION COMM'N
REPORTS 1001 (1087).

3. OA UNIFORM LAWS ANN, 416 (1965).

4. 379 U.S. 67k (1965).



known address of the owner as shown by the records of the holder mey escheat
intangible personal property5 and (2) if the records do not show an address
of the owner, the property may be escheated by the state where the holder

is dOMiciled.6

Under the rules of Texas v. New Jersey, California is entitled to

escheat amounts held on account of travelers checks and money orders sold

by campanies domiciled (incorporated) outside California only if the seller
maintains a record showing the last known address of the purchaser to be

in California. Absent such a record, the state of incorporation is en-

titled teo escheat such amounts, Nevertheless, in recognition of the burden
on the seller of meintaining a record of the names and addreases of purchasers
of travelers checks and money orders, Code of Civil Progedure Sections 1511
apd 1581 were enscted in 1968 as part of the Unclaimed Property law.

Section 1511 creates & presumption affecting the vurden of proof that,
“where the records of the holder do not show a last known address of the
apparent owner of & travelers check or money order, it is presumed that the
gtate in which the travelers check or money order was purchased is the state
of the last known address of the apparent owner." This presumption was de-
signed to aveid the need to maintain a record showing name and eddress of
the purchaser and instead to permit escheat on the basis of the state where

the travelers check or money order was purchased, a fact relatively easy

5. If the state in which the owner had his last known address (as shown
by the records of the holder) does not provide for the escheat of
unclaimed property, the state where the holder is domiciled may
escheat the property subject to a claim of the former state if its
law later provides for the escheat of such property.

6. In cases falling in the second cetegory, if another state proves
that the last known address of the owner actually was within its
borders, that state may escheat the property and recover it froem
the holder or from the state that firat escheated it.

-



(4
to determine. Section 1581 requires that the seller maintain either a

record showing the last known address of the purchaser (permitting escheat

under the rule of Texas v. New Jersey) or & record showing those travelers

checks and money orders sold in California (permitting escheat under the
presumption created by Section 1511},
The statutory scheme outlined gbove is inconsistent with Pennsylvania

8
v, New York, & 1972 decision of the United States Supreme Court. In that

case, the court held that escheat of amounts held by Western Union on ac-

count of money orders is governed by the rules set forth in Texas v. New

Jersey. In Pennsylvania v. New York, s number of states proposed that -

such amounts should escheat to the states where the money orders were pur-

chased, but the court refused to make any exceptions to Texas v. New Jersey,
Accordingly, it is now clear that a presumption like the one created by |
Section 1511 may not be used as the basis for the escheat of money orders
and travelers checks.

To conform the Unclaimed Property Law to the holding in Pennsylvania

v, New York and thus assure that California will receive the property it
is entlitled to escheat under that decision, the Commission makes the follaw-
ing recommendations:

(1) Section 1511 of the Code of Civil Procedure, which creates a pre-
sumption that the state in which a travelers check or money order was pure
chased is the state of the last known address of the apparent owner (ab-

sent an address being shown on the records of the holder), should

7. See discussion in Recommendation Releting to Escheat, 8 CAL, L. REVISION
COMM'N REPORTS 1001, 1010-1012 {1967). See alsc discussion in the dis-
senting opinion in Pennsylvania v. New York, 407 U.S. 206, 216 (1972).

8. 407 U.8. 206 (1972). For the opinions in this case, see the Appendix
to thils recommendation.
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be repealed. As indicated above, this presumption is centrary to the holding

in Pennsylvania v. New York. Technical conforming amendments should be made

to Sections 1513 end 15L2 of the Code of Civil Procedure.

(2) Sectlon 1581 of the Code of Civil Procedure, which specifies the
racord required to be maintained by a person selling travelers checks or
mohey orders in this state, should be revised sc that it requires no more

than the minimum record needed to satisfy the requirenments of Texas v. New

Jersey and Pennsylvanla v. New-York. Specifically, Section 1581 should be

revised to require that the seller of @& travelers check or money order in
California {1) ask each purchaser whether he resides in California and (2)
make and maintain a record showing each travelers cbeck or money order that
was sold to a person who 4id not reside in (}alii‘urn:!.a.9 From this record,
i1t can readily be ascertained which iravelers checks and money orders are
8013 to persons who reside in California; if the record does not show that
the particular trevelers check or money order was sold to e nonresidant, the
tiiwun check or money order necessarily must have besn s0ld to a resident
of Californta.”

The Commission hae oonsidered whether the seller should be required to
record affirmatively those travelers checks and money orders sold to Cali-
fornis residents rather than merely keeping what is in effect a negative
record. A requirvement that an affirmative record be kept would impose a

substantial burden or the seller, and the Uom:l.sa_ion has concluded that the

9. This follows the suggestion in Pemnsylvanla v, New York, WT v.8. 206, 215,
222 {1972) that that decision can be implemented by & state requirement
that the person selling money orders keep adeguate address records.

10, Compliance with the recordkeeping requirement is assured by the severe
penalty provided for fallure to comply with Section 1581. Subdivision
(c) of that section provides: "Any business association that villfully
fails to comply with this section is liable to the state for a civil
penaliy of five hundred dollars ($500) for each day of such failure to
comply, which penaliy may be recovered in an action brought by the
State Controlier." .



keeping of the affirmative record 1s unnecessary to protect California's
right to escheat sums payable on travelers checks and money orders. Texas v,

New Jersey and Pennsylvania v. New York require escheat to the state of the :

apparent owner's last known address, and the negative record will establish
those instances where California 1s the state of the apparent owner's last
known address.

Section 1581 should be further revised to delete the option that permits
compliance with the recordkeeping requirement merely by maintaining a record
of travelers checks and money orders sold in this state. This option was
designed to lmplement the impermissible presumption created by Seetion 1511.

{3) To cover the possibility that legislation may be enacted by the
United States Congress to provide for the escheat of the sum payable on a
trayvelers check or money order to the state of origin of the transaction where-
in such travelers check or money order was issued, the Commission recommends
that 8 new section be added to the Unclaimed Property Iaw to read as follows:

Notwithstanding any other provision of this chapter, intangible
personal property escheats to this state under this chapter in any case
where such property escheats to this stete under any statute of the

United States. To the extent. that the eecheat of property to this state

is governed by the terms of a statute of the United States which does

not require the keeping of the record required by Section 1581 in order
to accomplish such escheat, such record need not be made or mmintained.

The recommended revisions of the Unclaimed Property law are those neces-

sary s¢ that Californis will receive its share of the funds it is entitled

to escheat under the holding in Pennsylvania v. New York. Nevertheless, the

Commilssion recognizes that the Unclaimed Property law reguires that the person
issuing A travelers check or money order make and maintain a record that may
have no use other than ultimestely to permit Cslifornilas to escheat the funds due

on those few travelers checks and money orders that are never cashed. As
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previcusly stated, this situation is created by the holding in Peansylvania

v. New York, and the only alternatives available to Celifornia are to require
the keeping of a record or to give up its claim to the funds. The Commission
believes that enactment of federsl legislation offers the best long-range
solution to this problem. Accordingly, the Commission recommends that the
California ILegislature adopt a Joint Resolution memerializing the President
and the Congress of the United States to enact legislation that weould provide
for the escheat of any sum payable on a money order, travelers check, or
similar written instrument to the state of origin of the transaction wherein
such money order, travelers check, or similar written instrument was iassued.
Such a federal statute would provide a rule that would be administratively
ponvenient because a record of the state of origln is a simple one to make and
retain. The rule proposed 1s consistent with the express purpose of Texas

v. New Jersey to achieve clarity, certainty, and ease of administration. The

recammended rule would distribute the escheat of funds due on money crders,
travelers checks, and similey written instrumente ratebly among the states
in proportion to the volume of purchases of such instruments in each state.
Since the vast majority of money orders, travelers checks, and similar written
Instruments are purchased neer the purchasers' homes, the result reached would
epproximate the result reached under the basic rule promulgated in Texas v.

New Jersey and Pennsylvania v. New York (unclaimed property should escheat to

the state of the last known address of the last known owner).

The Commission's recommendation would be effectuated by enactment of
the following measures:

I. Revisiong of Unclaimed Property law

fm



An act to amend Sectlons 1513, 1542, and 1581 of, to add Section 1507

to, and to repeal Section 1511 of, the Code of Civil Procedure,

relating to unclaimed property.

The people of the State of California do enact as follows:

Section 1. BSection 1507 is added to Article 1 (commencing with
Section 1500) of Chapter 7 of Title 10 of Part 3 of the Code of Civil
Procedure, to read:

1507. Notwithstandling any other provision of this chapter, in-
tangible personal property escheats to this state under this chapter
in any case where such property escheats to this state under any statute
of the United States. To the extent that the escheat of property to
this state is governed by the terms of a statute of the United States
which does not reguire the keeping of the record required by Section
1581 in order to amccomplish such escheat, such record need not be mede

or maintained.

Comment. Section 1507 covers the poesibility that legislation may be
epacted by the United States Congress to provide, for example, for the
escheat of sums payable on travelers checks, money orders, and similar
written instruments to the state of origin of the transaction wherein the
instrument was issued. If such legislation were enacted, Section 1507 would
permit compliance with the recordkeeping requirement of Section 1581 by a
record that shows merely the state of origin of the transaction wherein the

instrument was issued.



Sec. 2. BSection 1511 of the Code of Civil Procedure is

repealed.

Comment. Section 1511 is repealed because the presumption created hy

the section is contrary to the holding in Pennsylvania v. New York, k07 U.S.
206 (1972).



Sec. 3. Section 1513 of the Code of Civil Procedure is amended
to read:

1513. Subject to Seetiesms Section 1510 amd-15i: , the
following property held or owing by a business association

escheats to this state:

{a} Any demand, savings, or matured time deposit made
with & banking ovganization, together with any interest or
dividends thereon, exeluding any reasonabls service charges
which may lawfully be withheld and which do. not (where
made in this state) exceed those set fortk in schedules filed
by the banking organization from time to time with the State
Controller, when the owner, for more than 15 years, has not:

43} Increassd or decreased the amount of the depouit, or
presented the pasabook or other similar evidence of the depomt
for the erediting of interest; or  *

{2) Corresponded in writing with the banking orgamutxon
concerning the deposit; or

{3} Otherwise indicated an interest in the deposit as evi-
denced by & memorandum or o¢ther record on file with-the
banking organization.

{b) Auy funds paid toward the purchase of shares or other-
interest in a financial organization or any deposit made there.
with, and any interest or dividends thereon, exciuding sny
reasanable service charges which may lawfnlly be withheld
and which do not {where paid or made in this state} exceed
those set furth in schedules filed by the financial organization
from tiine to time with the State Controller, when the owner,
for more then 15 years, has not:

{1} Imereased or decreased the amount of the fands or de-
posit, or presented an appropriate record for the crediting of
interest or dividends; or

(2) Corresponded in writing with the financizl organiza-
tion concerning the funds or deposit ; or

{3) Otherwise indicated an interest in the funds or deposit
as evidenced by a memorandum or other record on file with
the finaneial organization.

fe} Anw sum payable on a travelers cheek issued by a busi-
ness association that has been ontstanding for more than 15
yvears from the date of its issuanee. when the owner, for more
than 15 years. has not corresponded in writine with the busi-
ness assoeiation coneerning it or otherwise indieated an in-
terest as cvidenced by o memorandum or other reeord on file
with such associntion.

{d) Any sum payuble ont any otlier written instrument on
which s banking or finaneial organization is directly liable,
including, by way of illustration but not of limitation, eny
draft, eertified check, or money order, that has been outstand-
ing for more than seven years from the date it was payable,
or from the date of its issnance if payable on demand, exclud-
ing any charges that may lawfully be withheld, when the
owner, for mora than seven years, has not cnrresponded in
vmt:ng with the banking or financial organization coneerning
it, or etherwise indicated an interest as “evidenced by a mem-
orandun or other record on file with the banking or finnacial
organization.



§ 1513

(e} Any sum payable on a money order jssaid by a bmsi-
ness association {other than a banking or financial organiza-
tion) that has been outstanding for more than seven ycars
from the date it was payahle, or from the date of it issuance
if payable on dereand, excluding any charges that may law-
fully be withhel@, when the owner, fur more than geven ycars,
bas not eorresponded in writing with the business ussoriation
coneerning it, or otherwise indicated an interest as evideneed
by & memorandum or other record on Ale with the business
agsocintion,

Comment. The amendment to Section 1513 deletes the reference to Sec-

tion 1511 which has been repealed.
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Sec. 4. Section 1542 of the Code of Civil Procedure is amended

to read:

1542. (a) At any time after property has been paid or
delivered to the State Controller under this chapter, another
state iy entitled to recover the property if :

{1} The property escheated to this state under subdivision
(b5 uf Seetion 1510 because no address of the apparent owner
of the property appeared on the records of the holder when
the property was escheated under this chapter, the last known
addruss of the apparent owner was in fact in such other state,
and, under the laws of that state, the property escheated to
that state;

(2) The last known address of the apparent owner of the
pruperty appearing on the reeords of the holder is in such
other state and, under the laws of that state, the property
has escheated to that state;

€4

m The property is funds held or owing by a life insorance
eorporation that escheated to thia state by application of the
presumption provided by subdivision (b)Y of Scetion 1515, the
last known address of the person entitled to the funds was in
fact in sueh other state, and, under the laws of that state, the
property escheated to that state,

{h) The claim of another state to reeover escheated prop-
erty under this section shall be presented in writing to the
State Controller. who shall consider the claim within 90 days
after it is presented, He may hold a hearing and receive
avidenee, TTe <hall aflew the elaim if he dotermines that the
othor state is entitled to the esehealed property, A colaim
aliowed under this section is subject to the charge specified by
subdivision (e} of Beetion 1540,

Comment . Par'agraph\(3) of subdivision {a} of Section 1542 has besan
deleted because that subdivision was designed to implement the presumption

created by Section 1511 and thet section has been repealed. See the Comment

to Section 1511.



Sec. 5. Section 1581 of the Code of Civil Procedure is amended

to read:

1581. {a} As used in this section, "instrument" means a

travelers check, money order (including but not limited to a tele=-

graphic money order), or similar written instrument.

{b) Any business association that sells its sxavelers-eheeks
er-meney-erders instruments in this state or that provides such
cheeks-or-erders instruments to others for sale in this state shall
either

(1) Maintain-a-record-of-ihe-pames-and-addvesges-af-she-pur-
ehasers-of-ali-travelere-eheeke-nnd-money-orders-6olid-on-ey-after
danuary-1;-1960y-te-purehasers-reciding-in-this-states-o» Ask each

purchaser of any instrument sold on or after January 1, 1974, in this

state whether he resides in this state and meke and maintain a record

of those instruments that are sold in this state to persons whe do not

reside in this state; and

{2) Maintain a-reeord-indieating-ihese-iravelers-echeeks-and-money
orders~thai-are-eoid~in-this-siaie-on-er-after-January-1y-1960y-and-pay
to-this-state-the-gumé-that-this-chapter-provides-aseheat-so-this-gtates

any record with respect to instruments sold before January 1, 1974, in

this state from which it can be determined whether the purchaser re-

gided in this state.

€99

(c)} The Any record required to be maintained by this section may

be destroyed after it has been retained for such reascnable time as the
State Controller shall designate by regulation. 3#f-the-busizess-aseesi-~
ation--cemplies--with--paragraph--(2)--of-eubdivieion--fa)y--tkhe
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th;-.reﬂf to sny person Or civeumstance 38 :neld mw;lﬁ£ ths TxXEQUT
requirement of paragrapl { 2_‘] oi'1 m;:dmsmfﬂ}{aat] thisachap- ‘

ciness association pay to this stale the sums
E;' 1;rm’id:—r‘; escheat to this state 1s samﬁ‘erl by paymenttﬁo
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. Any buginess association that willfully fails to comaply
with this section is liable to the state for a ecivil penalty of-
. five .lmndrejd dollars ($500) for each day of such failure to

, comply, which penalty may be recovered in an action brought
by the State Controller. o

tomment. Section 1581 is revised to require the keeping of a

record that will satisfy the requirements of Pennsylvania v. New York,

407 U.8. 206 (1972). See Recommendation Relating to Revisions of the

Unclaimed Property Iaw, 11 Cal. L. Revision Comm'n Reports 000 (1973).
Section 1581 applies to all "business associations" that sell the

types of instruments described in subdivision (a). See Sectlon 1501(e)

(defiﬁing "pusiness association"). Accordingly, Section 1581 applies
not only to banks and similar financial organizations but also to other
business assoclations, such as check sellers and cashers, thet sell or
provide for sale the instruments described in subdivision (a).

As to the effect of the enactment of federal legislation on the

recordkeeping requirement of Section 1581, see Section 1507.
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II. Joint Resplution Memorializing the President and the Congress

Agsembly Joint Resolution HNo. --Relative to which sitate may escheat

certain intangible sbandoned property.

WHEREAS, In Texas v. New Jersey, 379 U.S. 674 (1965), it was held that
(1) the state of the last known address of the owner as shown by the records
of the holder may escheat abandoned intangible personal property and {2) if
the records do not show an address of the owner, the property may be escheatqd
by the state where the holder is domiciled; and

WHEREAS, In Pennsylvania v. New York, 4O7 U.S. 206 (1972), it was held
that the rules of Texas v. New Jersey govern which state may escheat abandoned
sume payable on money orders and (by necessary implication) on other similar
instruments; and

WHEREAS, The states wherein the purchasers of money orders and travelers
checks reside should, as a matter of equity among the several states, be |
entitled toc the proceeds of such instruments in the event of abandorment of
the sums payable on such instruments; and

WHEREAS, The books and records of banking and financial organizations
and business assoclations engaged in issuing and selling money orders and
travelers checks do not as a matter of business practice show the last known
addresses of purchasers of such instruments; and

WHEREAS, It is now necessary for each statute to enact legislation re-
quiring banking and financial organizations and business associaticns engaged
in issuing and selling money orders and travelers checks 1o make &and maintain
a record showing the last known address of the purchasers of such instruments

in order that the stete be entitled to escheat the amounts it is entitled to

-1la



escheat under Texas v. New Jersey and Pennsylvania v. New York; and

WHEREAS, Cbtaining, maintaining, and retrieving such records often
serves no purpose other than to protect the interest of the state in being
entitled to escheat abandoned sums payable on such instruments and imposes
8 significant cost on the holder of the abandoned property; and

WHEREAS, The great majority of the purchasers of money orders and
travelers checks reside in the state where such instruments are issued or
sold; now, therefore, be it

Resolved by the Assembly and Senate of the State of (slifornia, Jjointly,

That the Legislature of the State of California respectfully memorializes
the President and the Congress of the United States to enact legislation
that would provide for the escheat of any etandoned sum payable on a money
order, travelers check, or similar written instrument to the state of origin
of the transaction wherein such money order, travelers check, or similar
written instrument was issued; and be 1t further

Resolved, That the Chief Clerk of the Assembly transmit copies of this
resolution to the President and Vice President of the United States, to the
Speaker of the House of Representatives, and to each Senator and Representa-

tive from California in the Congress of the United States.
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APPENDIX

206 OCTOBER TERM, 1971

Syliabuy 407 0.8,

PENNSYLVANIA -v. NEW YORK =1 aL.
ON HILL OF COMPLAINT
No. 40, Orig. Argued March 20, 1972—Decided June 18, 1972

Pennsylvania brought this original action against New York to de-
termine the authority of States to eschest, or teke custody of,
anclaimed funds paid 1o Western Union Telegraph Co. for pur-
chiaae of money orders. The Special Master, following Teras v.
New Jersey, 379 U. 8. 674, recommended that any sum held by
Western Unich unclaimed for the time period prescribed by state
statute may be escheated or taken into custody by the State in
which the company’s records plased the creditor’s sddress, whether
the creditor be the payes of xn unpxid desft, the sender of & money
‘order entitled to & rafund, pr an Idividual whose clsim has been
erroneously underpaid; and where the records show no address,
or where the Staie in which the creditor’s address falla has no
applicable escheat law, the right to escheat or take eustody shall
be it the debtor's domiciliary State, here New York. The recom.
mended decres ia adopted and entered, and the cause is remanded
to the Bpecial Mastar for & proposed supplemental decree with
respect 1o the distribution of the cosie to the States of the inqury
2a to available addresses. Pp. 208216

BrewNax, J., delivered the opinion of the Court, in which Burcas,
C. 1., and DovsLas, Srewart, WHite, and MarsraLs, JJ., joined.
Powers, J., filed & dissenting opinion, in which Bracxau and
Rerwqust, JJ., joined, post, p. 216,

Herman Rosenberger 11, Assistant Aitorney General
of Pennsylvania, argued on the exceptions to the Report
of the Special Mester for plaintiff. On the brief were
J. Shane Creamer, Attorney General, and Joseph H. Res-
nick, Assistant Atorney General.

F. Michael Akern, Amistant Attoriey Generai, argued
on the exceptions to the Report ¢f the Special Master
for intervenor-plaintiff the State of,Connecticut. With

him on the brief was Robert K. Killiar, Atworney Gen-
eral. Theodore L. Sendak, Attorney General, and Rob-



PENNSYLYANIA ». NEW YORK 207
26 ' " Opisian of the Cotrt
ert A. Zgben, Deputy Attorney General, filad s brief

on exceptions to the Report of the Special Master for

intervenor-plaintiff the State of Indiana. -

Winifred L. Wentworth, Assistant. Attorney Genersl,
argued on the exneptions to the Report of the Speeial
Master for defendant the State of Florida. With her
- on the brief was Robert L. Shewvin, Attorney General.
Juliue Greenfield, Assistant Attorney (eneral, argued
in support of the Report of the Special Master for de-
fendant the State of New York. With bhim on the
brief were Lowis J. Lefkowitz, Attorney General, Samuel
A: Hirshowits, First Assistant Attorney General, and
Guastave Harrow, Assistant Attorney General. LeeJohn-
son, Attarney General John W. Osburn, Bolicitor' Gen-
eral, and Philip J. E’ngdgm Amistant Attorney General,
filed a brief on exceptions to the Report of the Special
Master for defendmt the Sta.tﬁ of QOregon. -

Mz. Jusmice BRENNAN delivered the opinion of the
Court.

Pennsylvania and other States except to, and New
York supporis, the Report of the Special Master filed in
this original aetion brought by Pennsylvania against New
York for a determination respecting the suthority of
the several States to escheat, or take custody of, un-
claimed funds peid to the Western Union Te!epaph
Company for the purchese of money orders® We over--

tOf the remmining Stetee party to this case, Florida has filed
exceptions a3 defendant, and Connecticut and Indiaps as inter-
vening plaintifis. New Jersey bas filed a brief amices curise in
wpport of Pennsylvania’s position. ’

* Wo granted lesve to file the bill of complaint, 395 U. 8. 856, per-
‘mitted the State of Connecticut to intervene as a party plaintiff, and
appointed Mr. John F. Davis as a Special Master to take evidence and

mske appropriste reports. 400 U. 8. 811. Thereafter, California .

and Indisma were permitted to intervene as plaintiffs, and Arisona
a& & defendant., 400 U_ 8. 924, 1019; 401 U. 3. 931.



208 OCTOBFR TERM, 1071
Opinion. of the Court 07 1.8,

rule the exceptiors and enter the decree remmm&n&ed
by the Special Master, see pest, p. 223.°
The nature of Western Union's money order business,

and the source of the funds here in dispute, were de-

seribed by the Court in Western Union Telegraph Co. v.
Pennaylvania, 368 U, 8. 71 (1961): 7

“Western Union is & corporation chartered under

New York law with its prineipal place of buxiness

in that State.. It also does business and has offices

in all the other States except Alaska and Hawaii, [as

well as] in the District of Columbis, and in foreign

oountries, and was from 1916 to 1934 subject to regu-

lation by the 1. C. C. and sinca then by the ¥, C. G,

In addition to sending telegraphic meesages through-

ous its world-wide system, it earries on & telegraphic

. mopey order business which commoanly works like

this, A sapder goes to & Western Union office, fills

out an application and gives it to the company clerk

who waits on him together with the money to be sent

and the charges for sending it. A receipt is given the

sender and a telegraph message is transmitted to the

company’s office neareet to the payee directing that

office to pay the money order to the payce. The

payee is then notified and upen properly identifying

himpelf is given a negotisble draft, which he can

~ either endorse and cash at once or keep for use in the

future. If the payee cannot be located for delivery

of the notice, or fails to ecall for the draft within

72 hours, the office of destination notifies the sending

office. This office then notifies the original sender

ofthafaﬁuremdehverandmakesamfund as it -

‘Thmphmofmdumnmnypogmphwalmrmtherm

mended decree is sustained. The phrose “eachent of custodial tak- . -

ing” in paragraph 2, hnea&——&ofthedecreeahmﬂdmd W

- . or cuslodia! taking.”
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makes payments to payess, by way of 5 negotiable
draft which mey be eithe: 2ashed immediately or
kept for use i the future,

“In the thouwsands of :nocuey ordor transsctions
carried on by the company, it soiretime happens
that it can neither make payment Lo the payee nor
make a refund to the sender. Similarly payees and
senders who accept drafis as payment or refund .
sometimes fail to cash them. For this resson large
sums of money dus from Western Union for un-
delivered money orders and unpaid drafts sccumu-
Inte aver the years in the company’s offices and bank
accounts throughout the country.” Jd., at 72-73.

In 1053 Penosylvania began state proceedings under
. its escheat statute* to take custody of those unclaimed
- funds, held by Western Union, that arose from money
order purchases in the company's Pennsylvania offices.
The Supreme Court of Pennsylvania affirmed a judg-
ment for the State of about $40.000, Commonwealth v. -
Western Union, 400 Pa. 337, 162 A. 2d 617 (1960), but this
Court reversed, Western Union v. Pennsylvania, supra,
holding that the stais court judgment denied Western
Union due process of law because it conld not protect the
company against riva; claims of oiner States. We noted
that controversies among different States over their right

4 The Pennaylvanis statute, Act of July 22, ID53, Pub. L. 988, §1,
{Pa. Brat. Ann, Tit. 27, §333) provides im part:

“fb} Whenscever the . . . person entitled to smy . . . personal
property withint or subject to the control of the Commonwealth or the
whereabouts of such . . . person entitled hae been or shall be and
remain ucknown for the period of seven successive yvears, sych | . .
personal property CALL BBLLT W LI AR T el .« 4

“(c) Whensoever any . . . personal property within or subject
to the contrui -f +wiv Compmonwealth has been or shall be and re-
main unclaimed for the period of seven successive years, such . . .
personal property . . . shall escheai t0 the Commonwealth ... "
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‘to escheat intangibles could be seitled only in a forum |
“where all the States that want to do so can present
their claims for econsideration and final, suthoritative
determination, Our Court Las jurisdiction to do that.”
Id, at 79,
Thereafter, in Texas v. New Jersey, 379 U. 8. 674
(1865), the Court was asked to decide which of several
States was entitled 1o escheat intangible property eon-
gisting of debts owed by the Sun Oil Co. and left
unclaimed by creditors. Four different. rules were pro-
posed. Texss argued that the funds should go to the
State having the most significant “contacts” with the
debt, as'measured by a number of factors; New Jersey,
that they shouid go to the State of the debtor company’s
incorporation; Pennsylvania, to the State where the
company bad its principal place of business; and Florida,
to the State of the creditor's last known address as shown
by the debtor’s books and records. We rejected Texas’
and FPennsylvania’s proposals as being too uncertain and
difficult to administer, and rejected New Jersey's be-
cause “it would too greatly exalt s minor factor to permit
escheat of obligatione incurred all over the country by
the State in whick the debtor happened to incorporate
iteelf.”” Id., at 680. Florida’s propossl, on the other
hand, waa regarded not only as a “simple and easy” stand-
ard to follow, but also as one that tended “to distribute
escheats among the States in the proportion of the com-
mercial activities of their residents.” Id, st 881. We
therefore held that the State of the creditor’s last known
addrems is entitled to escheai the property owed him;
adding that if his address does not appear on the debtor's
boohmmmnsuwthatdomnotpmndefprm
of intangibles, then the State of the debtor’s incorpora-
tion may take custody of the funds “until some other
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State comes forward with proof that it has a superior
right to escheet.” Id,, et 682, The opinion coneluded:
 “We realize that, this care could have been resolved
otherwise, for the issue here i riot controlled by
statutory or constitutional provisions or by pest
decisions, ner is it entirely one'of logie. ' It is fundas

" mentally a question of easo of administration and'ef

equity. We believe that the rule we adopt is tha

. fairest, is esay to apply, and in the long mllbc
""themostgewa.llyacceptsbletoaliﬂle " Id.,
st 883,

On March 13, 197(} Pennaylvm ﬁkd t«hzs onmd '.
sction to renew its efforts to escheat part of Westerty
Union’s unclaimed money order s. Thecomplaint
allegadﬂthdsm Union had sceumulated more than
$1,500,000 in unclaimed funds “on acoount of money
' mspmchaasdﬁom%hempanyunwbcfmbam,
ber 31, 1082, and that about $100,000 of that amount,
“held by Western Union on account of monsy orders pur-
chased from it in Pennsylvania,” was subject to escheat
by that State. Pennsylvania asked for s judgment re-
solving the coaflicting claims of it and the defendant
~ States, and for s temporary injunction against paymest
of the funds by Western Union or s taking of them by the
defendant States, pending disposition of the case.’ - ‘

In their srguments before the Special Master; ﬂa
parties suggested three different formulas to resolve their
conflicting claims. Pennsylvania contended that Western
Union’s money order records do not identify anyone as
a “creditor” of the company and in many instances do

#'The Court bas taken no sction on the ples for temporaty in-
junction, snd accepts the recommendation of the Bpecial Master that
it now “be denjed as unbecessary.” Report 3 n. 2.
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not list an address for either the sender or payee; there-
fore, strict spplication of the Tezas v New Jersey rule
to this type of intangible would result in the escheat of
almost all the funds to the State of incorporation, here
New York. o avoid this result, Pennsyivania proposed
that the State where the money order wss purchased be
permitted ta take the fuhds. Tt claimed that the State
where the money crders are bought should be presumed
tc be the Stsie of the sender’s residence. Connecticut,
. California, and Indiana supported this proposal, as did
New Jersey ss amicus curige. ‘

Florida and Arizona slso supported Pennsylvania, but

argued that where the payee had received but not cashed
- the money order, his address, if known, should determine
cecheat, regardless of the sender's address.

New York argued that Teras v. New Jersey should be
strictly applied, but that it was not retroactive. Thas,
as ‘to money ordets purchased between 1930 and 1653
(seven years before thé Teras decision)® New York as-
serted its right ss the State of incorporation to all un-
claimed funds, regardless of the creditor's address.” As
for money orders drawn after 1958, New York would ap-
ply the Tezas rule, and take the funds in sl cases where
the creditor's eddress did not appear or was located in a
State not providing for escheat.

The Special Master has submitted a report recom-
mending that the Tezas rule “be applied to all the items
involved in this case regardless of the date of the trans-

¢ New York makes no claim with respect to money orders imued
beiare 1830, .

1 Section 1300 of New York's Abanduned Property Law provides
for the tustodisl taking, not escheat, of uneashed money orders, so
that “the rights of a holder of & .. .money order to payment . . .shall
be in no wise affected, impaired or enlatged by reason of the provi--
sipns of this wection or by resscn of the payment to the state comp-
troller of sbandoned property hereunder.” lbid. ’
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sctions out of which they arose.” Report 21, The Re- -

port expresses some doubi sbout the constitutionality of

the suggested efternatives, staiing thst both the place- -

of-purchase and place-of-destination rules might permit
intangible property rights to be “cut off or adversely
affected by state action in an in rem proceeding in a
forum having no continuing relationship to any of the

parties {0 the proceedings.” Id., at 10. These doubte,

however, were not the sole basis for the Special Master’s

- recommendation. He found that “[a]s in the case of the
obligations in {Tezas v. New Jersey)], [the Tezas] rule
presents an easily administered standard preventing moul-

tiple chmsmdmmnganpm:ﬁ:edndemm .

they can rely.” Jd., at 20. He concluded that:

“Any sum now held by Western Union unelaimed
for the period of time prescribed by the applieable
State statutes may be escheated or taken into eus-
tody by the State in which the records of Weatern
Union piaced the address of the creditor, whether
that creditor be the payee of an unpaid draft, the
‘sender of & money order entitled to a refund; or sin

individual whose claim has been undérpaid through

error. . . . [Iif no address is contained in ths rec-
ords of Western Union, or if the State in which the
address of the creditor falls has no applicabla escheat
law, then the right to escheat or take custody shall
be in the domiciliary State of the debtor, in this
case, New York.,” Id, at 20-21.

The Report also slates that New York would bear the
burden of establishing ‘“as to all eschesatable items the
abasence from Western Union’s records of sn address for
the creditor.” Id., at 18.

~ Pennsylvania's exceptions argue that where a trans-
- action is of & type that “the obligor does not make entries
upon its books and records showing the address of the

T
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obligee,” only “the State of crigin of the transaetion”
ghould be permitted to escheat Florida and Arizona
have abandoned their state-of-destination test, and to-
gether with the other participating States save New
York, have joined in Pennsylvania’s exceptions. Tr. of
Oral Arg. 20, 42 _
Pennsylvania's proposal has some surface appeal.  Be-
cause Western Union does not regularly record the ad-

 dresses of its money order creditors, it is likely that

the corporate domicile will receive a much larger share
of the unciaimed funds here than in the case of other
obligations, like bills for services rendered, where such
recorde are kept as s matier of business praectice. In a
sense, there is some inconsistency between that result
and our refusal in Teras to make the debtor’s domicile
the pritnary recipient of unclaimed intangibles. Further-
more, the parties say, the Texas rule is nothing more than
s legal presumption that the creditor’s residence is in
the State of his last known address. A presumption
hased on the place of purchase is equally valid, they
argue, and should be applied in order to prevent New
York from gaining this windfsll, :

Assuming, without resolving the doubts expressed by
the Special Master, that the Pennsylvania rule provides

a constitutional basis for escheat, we do net regard the

likelthood of a “windfall” for New York as a sufficient
reason for carving out this exception to the Texas rule.
Teras v. New Jersey was not grounded on the assump-
tion that all creditors’ addresses are known. Indeed, as
to four of the eight classes of debt involved in that case,
the Court expressly found that some of the ereditors “bad
no last address indieated.” 379 U. 8., at 675-676, n. 4

Thus, the only argusble basiz for distingvishing money

orders is that they involve a higher percentage of un-
known addresses. But we are not told what percentage

-y
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is high enough to justify an exception to the Texas rule,
nor is it entirely clear that money ordecs constitute the
only form of transaction where the percentage of un-
known addresses may run high. In other words, to vary
the spplication of the Texas rule according to the ade-
quacy of the debtor's records would require this Court
to do precisely what we said should be avoided—that is,
“to decide each escheat case on the basis of its particular
facts or to devise new rules of law to apply to ever-
developing new categories of facts.” Tezas v. New
Jersey, 379 U, 8., at 679. '

Furthermore, a substantial number of creditors’ ad-
dresses may in fact be available in this case. Although
Waestern Tnion has not kept ledger records of addresses,
the pariies stipulated, and the Special Maeter found,
that money order applications have been retained. in the
company's records “as far back as 1930 in some inatances
and are generally available since 1941.” Report 8. To
the extent that creditor addresses are available from
those forms, the ‘“‘windfall” to New York will, of course,
be diminished. '

We think that as a matter of fairness the elaimant
States, and not Western Unicn, should bear the cost
of finding and recording the available addresses, and
we shall remand to the Special Master for a hearing
and recommendation as to the appropriate formula for
distributing those costs. As for future money order
transactions, nothing we pay here prohibite the States
from requiring Western Union to keep adequate address
records. The.decree recommended by the Special Master
is adopted and entered,* and the cause is remanded to the

# Tnsofar as the invocstion of any provision of the Revised Uniform
 Disposition of Uncluimed Property Act would be inconsistent with
this deerse, the decree prevails. See Board of Education v, Swonn,
402 U. 8. 43, 4546 (1871,



216 OCTOBER TERM, 1971
Poweil, J., dissenting A7 U.8.

Special Master for further proceedings and the filing of .
& proposed sypplemental decree with respect to the dis-
tribution of costs of the inguiry as to available addresses.

It iz 0 ordered.

{For decree adopted snd entered by the Court, see
post, ». 223] .

Mz. Justice FowkLy, with whom MR. JUSTICE Bracx-
MeN and Mz, JusTice REENQUIST join, dissenting.
The majority opinion today. purports to apply the rule
laid down in Tezas v. New Jersey, 376 ). 8. 874 (1965),
{0 = fact situation not contemplated when that case was
decided. In applying that rule to these new faots, it
seemns to me that the Court exnlts the rule but derogates
the reasons supporting it. :
' I

Tezas v. New Jersey, & case decided within the Court’s
original jurisdietion, is & unique precedent. Disposition
of that case necessarily required s departure from the
Court's usual mode of decisionmaking. Our role in this
country's scheme of. government is ordinarily a restristed
one, limited in large measure to the resolution of con-
flicts oalling for the interpretation and application either
of statutory acte or of provisions of the Federal Con-
stitution. In the performance of this function, an in~
dividual Justios's views as to what he might consider
“fair” or “equitable” or “expeditious” are largely im-
material. Infrequently, however, we are called on to
resolve disputes arising under the criginal jurisdiction of
the Court (Art. ITI, §2) in which our judgment is un-
aided by statutory or constitutional directives..

In approaching such cases, we may find, as did the
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Court in Texas v. New Jersey, that fairness and expedi-

tiousnese provide the guideposta for our decision:
“rTihe issue here is not controtled by stawutory or
constitutional provisions or by past decisions, nor
is it entirely one of logie. It is fundamentally a
question of ense of administration and of equity.”
Id, at 683. '

The case befare us todsy requires the application of simi-
* lar principles, and I agree that Mr. Justice Black’s opin-
ion in Texas v. New Jersey points the way to the most
desirable result. In my view, however, the majority’s
application of that precedent to the facts of this case -
offends both the “fairness” and “‘esse of administration”
bases of that opinion. _
. The Court in Texas v. New Jersey was asked to decide
which States could take title to escheatable intangible
_personal property in the form of debts owed by Sun
Oil Co. to a large pumber of individusl creditors.
After rejecting several alternatives offered by the parties,
the Court adopted the rule proposed by the State of
Florida and approved by the Spetial Master. Under that
rule the power to escheat the debts in queetion, in the
first instance, was to be accorded “to the State of the
" ereditor’s Jast known address as shown by the debtor’s
books and records”’ 7d., at 630-681. In the “infre-
quent” case in which no record of last address was avail-
able or in which. the appropriste State's laws did not
provide for the escheat of abandoned intangibles, the
property was to go to the State of the debtor’s corporate
domicile. Id., at 682
This disposition recommended itself to the Court for
several ressons. The rule was generally consistent with
the common-law maxim “mobilia sequuntur persongm’™

#8ee Dlodgett v. Sitberman, 277 U 8. 1, 3-10 (19@:?.}‘i
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under which intangible personal property may be found to
follow the domicile of ite owner—here the creditor, Id., at
68G n, 10. In looking to the residence of the creditor,
the rule adopted by the Court recognized that the Com-
pany’s unclaimed debts were assets of the individual
creditors rather than asseta of the debtor, Id,, at 68L
Also, in distributing the property among the creditors’

States, the rule had the advantage of dividing the prop-

. erty in a maoner roughly proportionaté’to the eommer-
cial activities of each State’s residents. In using the
Issi-known address as the sole indicator of domicile, the
rule would be easy to administer snd apply. The Court

recognized, of course, that this approach might lead %o -

"the eacheat of property to a State from which the creditdé
had removed himself in the period since the debt arose.
Yet it concluded that these instances would “tend to a
hrgeextenttomwleachoﬁaa-out"mdwouldmt
disrupt the basic fairness and expeditiousnese of the re-
sult. Id., at 681,

Paradoxically, the mechanistis application of the Tezas
Y. Nm!mnﬂetothepmntmaeleadsu!tuumlyw

the defeat of each of the beneficial justifications for that -

rule. Unlike the records of the nurnerous debts owed
by Sun Qil, Western Union’a records may reflect the
creditors’ sddreesses for only a relatively small percentage
of the transactions. As s consequence, the greater por-
tion of the entire Western Union fund will go to the
State of New York—the State of corporate domicile.

Eﬂ‘emnty then, the obligation of the debtor will be con-

verted into an aset of the debtor's State of domicile to
the exclusion of the creditors’ States. The Court in
Texas v. New Jersey specifically repudiated this result on
the ground that it was inconsistent with “prmmplu of
fairnes.” Jd., at680. It would have “exalt[ed) a minor
factor to permit escheat of obligations incurred all over

the country by the State in which the debtor happened
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to incorporate itself.” Jbid. The fact that the Court
was willing to permit this result in the few cases in which
no record of address was available or in which no law
of escheat governed, does not diminish the clear view of
the Court that this result would be impermissible an 5
baais for disposing of more than a small minority of the
debta. Yet the decision today ignoves the Court’s un-
willingnese to “exalt” the largely coincidentel domicile
of the corporate debtor. It also disegards the Court's
_ ¢learly expressed intent that the escheetable property be
 distributed in proportions roughly comparable to the vol-
ume of transactions conducted in each State.
Furthermore, the rule today is incompatible with the
Court’s view in Texas v. New Jersey that an easily and
inexpensively discernible mode of allocation be utilized,
The majority’s rule will require the examination of every
available money order application to determine whether
-the applicant filled out the address blank for his own
address, or in the ease of money order drafts received but
not cashed, whether the holder’s address had been pre-
served. Wenstern Union estimated in the stipulated
statement of facts that such an item-by-item examina-.
tion oould be undertaken af & cost of approximately
$175000. Report of the Special Master 16,
In sum, the invoestion of the Texas v. New Jersey rule
in the mannor contemplated by the msjority will lead
to & result that is neither expeditious nor equitable.

I

The reasons underlying Teras v. New Jersey could best
be effectuated by a relatively minor but logieal deviation
in the manner in which that rule is implemented in this
case. Rather than embarking upon s potentially fruit-
‘less search for the ereditor's last-known address ag a
rough indicator of ‘domicile, reliance should be placed
upon the State where the debtor-creditor relationship was
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established. In mosi cases that State is likelv alse to
be the site of the creditor’s domicile. In other words,
in the case of money orders sent and then returped to
the initiating Western Union officc because the sendee
failed 10 claim the money, the Stete in which the money
order was purchased may be presumed to be the State
.of the purchaser-creditor’s domicile. And, where the
draft has been received by either the initiating party or
by the recipient but not negotiated, the State in which
.the draft was issued may be assumed to be the State of
that creditor’s domicile.

This modification is prefersble, first, because it pre-
serves the equitable foundation of the Teras v. New
Jersey rule. The State of the corporate debtor'’s dorni-
- ¢ile is denied & “windfall”; the fund is divided in a
proportion approximating the volume of transactions
- ocourring in each State; and the integrity of the notion
that these amounts represent assets of the individual
purchasers or recipients of money orders is maintained.
Becondly, the relevant information would be more easily

obtainable. The place of purchase and the office of

destination are reflected in Western Uniot’s ledger boaka
and it would, therefore, be unnecessary to examine the
innumerable application forms themselves. Since the
ledgers are more readily available, the allocation of the
fund would be effected at less expense than would be
required by the majority’s resciution.

Despite these advantages, the Special Master rejected
this alternative. He reasoned that an undetermined
number of these transactions must have taken place
outeide the’creditors’ State of domicile. Specifically, he
cited the emses in which s New Jerséy or Connsctiont
resident might purchase a money order in New:York,
or cases in which & resident of Virginia or Maryland
might make his purchase in the District of Columbia.
Report of the Special Master 18.° While such cases

TooEkEn
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eertainly exist, they are merely exceptions to a generally
reliable rule that money order purchases are likely to
have occurred within the State of the purchaser’s dosi-
gile. That perfection i3 not achieved is vo resson to
reject this alternative. The Texzas v. New Jersey Court
recognized that absolute fairness was not obtainable and
that the most that could be expected was a rule provid-
ing » reasonable approximation.. Id., at 661 n. 11. Cer-
tainly this objection should not be allowed to frustrate
the better alternative in favor of one that islesms fair
and more difficult to administer.

IIr

The majority opinion intimates, as I think it muet,
‘that the uliimate consequence of its decision today is
“inconsistent” {ante, at 214} with the result in Texas v.
- New Jersey. While the opinion appears to recognize
~ that New York will reap the very “windfall” that Tezas
v. New Jersey sought to avoid, its refusal to bend in the
face of this consequence goes largely unexplained. Ap-
parently, the basis for its decision is the conviction that
the Court’s prior precedent was designed to settle the
question of escheat of intangible personal property “once
and for all” Jd., at 678. The majority adheres to the
existing rule because of some apprehension that flexi-
bility in this case will deprive the Court of a satisfactory
teat for the resolution of future cases. The opinion an-
ticipates that departure from Texas v. New Jersey will
leave other cases to be decided on an ad hoc basis, de-
pending in each case on the “adequacy of thé debtor’s
records.” Ante; at 215, Although the factual circum-
stances of fiture cases cannot be predicted, it is likely
that most of such cases can be resolved'within the prin-
ciples of Teras v. New Jersey. The factual range is
limited. The debior either will or will not maintain
creditors’ addresses in the ordinary course of business.
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In some categories of transactions, such as those invelv-
ing money orders and traveler's shecks, adequate address
records may not be avadable. Io the sass of ordinary
corporate debis, however, it is more Lkely that records

will be availetis. Moreover, s the majority points

ouf, any State is free to reguire corporations doing busi-
ness in that Stato o mainfain records of ite creditore’
addressea. Ante, at 215,

In short, the threat of frequent and complicated cases
in this area seerus remote. It provides little justifies-
tion for the majority’s Cinderells-like compulsion to
accommodate this ill-fitting precedential “slipper.”
From a result that seems both inflexible and inequiteble,
I diesent. ’

il
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DECKREE

it is now Ordered, Adjudged, and Decreed as follows:

1. Each item of property in guestion in this case aa to
which a last known address of the person entitled thereto
ig shown on the books and records of the defendant,
Western Union- Telegraph Co., is subject to eschest or
custodial taking only by the State of that last known
sddress, ag shown on the booka and records of defendant,
Western Union Telegraph Company, to the extent of -
that State’s power under its own laws, to escheat or
take custodially. .

2. Each item of property in guestion in this case as
which there is no address of the person entitied thereto
shown on the books and records of defendant Western
Union Telegraph Company is subject (o escheat or
custodial taking only by New York, the State in which
Western Union Co. was Ineorporated to the extent of
New York's power under its own laws to escheat or
take custodially, subject to the right of any other State
to recover such property from New York upon proof
that the last known address of the creditor was within
‘that other State’s borders.

3. Each item of property in gquestion in this case as
to which the last known address of the person entitled
thereto as shown on the books and records of defendant
Western Union Telegraph Company s in a State the
laws of which do not provide for the escheat of such
property, is subject to escheat or custodial taking only
by New York the State in which Western Union Tele-
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graph Coinpany was incorporated, to the extent of New
York’s power tnder ita own laws to escheal or to take
custndially, subject to the right of the State of the laat
kiiown address te recover the property from New York
if and when the law of the State of the last known
address males provisions for escheat or custodial taking
of such property.



